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INTEREST OF AMICI CURIAE

Harvard University, Brown University, the University of
Chicago, Dartmouth College, DukeUniversity, the University of
Pennsylvania, Princeton University, and Yae University
respectfully submit this brief amici curiae in support of
respondents’ For the last two-and-a-haf decades, highly
selectiveinstitutions haverelied on the approval by five Justices
of the favorable consideration of race and ethnicity in the
admissions process in Regents of the University of Californiav.
Bakke, 438 U.S. 265 (1978). Seeid. at 320 (opinion of the Court
per Powell, J.); id. at 328 (opinion of Brennan, J., joined by
White, Marshall, and Blackmun, JJ., concurring in thejudgment
in part and dissenting in part) (joining in Part V-C of Justice
Powell’s opinion). In Bakke, a number of private universities
had filed abrief stressing theimportanceof admissionsprograms
that treat “an applicant’s membership in aminority racial group
as a favorable factor in the consideration of his application.”
Brief of ColumbiaUniv. et al. as Amici Curiae, No. 76-811, at
4. Under this model, amici and other highly selective
educationa institutions consder an academicaly qualified
student’s race or ethnicity as one among many fectors in a
carefully designed, competitive admissions process that views
each applicant as an individual and weighs the capecity of each
to contribute to the class as awhole.

The 25 yearssince Bakke have seen extensive effortsby amici
and other selective universities to encourage minority
applications and expand minority admissions. The principle
underlying Bakke has become the basis of well-satled reliance
not only by amici, but al so by students, alumni, high schools, and
businesses. To abandon Bakke now would trigger wrenching
disruption.

! Pursuant to Rule37.6, amici certify thatno counsel for any party authored
this brief in whole or in part. No persons other than the amici curiae or their
counsel made amonetary contribution tothe preparation or submission of this
brief. Letters reflecting the parties’ consent to the filing of thisbrief have
been filed with the Clerk.
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Amici’s experience during the quarter century since Bakke
has confirmed the wisdom of that decision. Amici’sadmissions
policies have served compelling pedagogical interests by
contributing to a diverse and inclusive educational experience,
teaching studentsto view issues from multipleperspectives, and
hel ping to break down prgudices and stereotypical assumptions.
The policies prepare students to work productively in a
multiracial environment after they graduate, and the policies
meet the demands of business and the professions by preparing
a generation of public and private leaders for an increasingly
plurdistic national and globa economy.

To be sure, the admissions process must not be used to
separate, subordinate, or stigmatize students, or to exclude any
student from any place in an entering class on account of that
student’ s race. But a prohibition on such illegitimate practices
does not justify jettisoning the genius of federalismor replacing
the benefits of compdition, experimentaion, and heterogeneity
with the dead hand of a stifling uniformity. So long as they do
not employ these illegitimate practices, different universities
should be free to craft their own distinctive approaches. Such a
course would be especially appropriate if there were any
uncertainty or ambiguity about the best means for promoting
racial diversity. Itisvital that the Constitution be understood to
protect — not to eviscerate — the capacity of universities
thoughtfully to determine how to fulfill their profound
responsbility: educating a diverse array of talented studentsto
reason rigorously, to bridge differencesboth real and imagined,
and to emerge as effective citizens and leaders in a multiracial
ociety.

Because Title VI of the Civil Rights Act of 1964 forbids
ingtitutions that receive federal funds from engaging in racia
“discrimination,” the ability of private colleges and universities
to exercise their institutional competence could well be
dramatically compromised by any new limits this Court might
place on state university admissions criteria or procedures.
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Accordingly, amici urge this Court to interpret the Constitution
andfederal statutestoleaveamici and other selective educational
ingtitutions with latitude to take race and ethnicity into account
as positive factorsin their individualized admissions processes.

SUMMARY OF ARGUMENT

Academically selective universities have a compelling
interest in ensuring that their student bodies incorporate the
experiences and tal ents of thewide spectrum of racial and ethnic
groups that make up our society. Amici should be free to
compose a class that brings together many different kinds of
students; that includes robust representation of students from
different races and ethnicities; and that prepares graduates to
work successfully in adiverse nation. Indeed, highly selective
universitieshavelong defined asoneof their central missionsthe
training of the nation’s business, government, academic, and
professional leaders. By creatingabroadly diverseclass, amici’s
admissions policies help to assure that their graduates are wdll
prepared to succeed in an increasingly complex and multi-racia
society. The policies also make certain that no racial or ethnic
group is excluded from that vital process. Nor have amici been
educating studentsto meet amerely imagined need. Every major
profession in America has made known a desire for diversity
withinitsranks. Businessesdemand that the graduatesof highly
selective universities both be diverse and be prepared to work
with colleagues from different backgrounds.

There is widespread agreement on these fundamental
principles. Thus, even while opposing the particular programs
inthese cases, the United Statesrecognizesthat universitieshave
animportant —what it calls* paramount” (U.S. Grutter Br. 16) —
interest in attracting students from awide range of backgrounds,
explicitly endorsing the“laudabl e goal s of educational openness
anddiversity.” U.S. Gratz Br. 16. The United Statesacceptsthat
it is entirely legitimate for universities to concern themselves
with “ensur[ing] that [they] are open to all individuals and that
student bodies are educdionaly diverse and broadly
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representative of thepublic.” Id. at 17. Inparticular, the United
States acknowledges that “universities may adopt admissions
policiesthat seek to promoteexperiential,geographical, political,
or economic diversity . ...” U.S. Grutter Br. 10.

The United States, to be sure, does not expressly include
“racia diversity” within its general endorsement. But that
reticence cannot reflect any sound limitation on the reach of the
“diversity” that isrelevant inthesecases. It would be astrange,
amost otherworldly, version of diversity that recognized the
importance of all kinds of differences except racial ones.
Certainly, American businesses, the professons, and the
remaining elements of our society consider racial diversity to be
of central importance. This Court should adhereto theprinciple
of Bakke, which has been inextricably woven into the American
social fabric over the past quarter century.

Noneof usfavorsareturn to defacto segregation, or anything
like it, in our leading universities. The principa issue in this
caseisthe meansby whichracial and ethnic diversity should be
achieved. ThisCourt should respect theinstitutional competence
and academic freedom of amici and of other highly selective
universities, public and private, regardng the most appropriate
meansto achievetheseagreed-upon ends. Rather thanimposing
aunitary, top-down model of how to be race-conscious enough
without being too race-conscious, the Court should preserve the
flexibility of universities to pursue carefully calibrated
admissions policies designed to promote student diversity and
the vital educational benefits that flow from it.

It isinstructive to contrast the minority broadcast licensing
preferences at issue in Metro Broadcasting, Inc. v. FCC, 497
U.S. 547 (1990). Those preferences necessarily depended for
their success on the assumption that differences in the race of
station owners would lead to differences in speech; otherwise,
the programming at issue would have been unchanged. But the
purposes of amici’s admissions policies are served whether the
views held by individual minority students, or by minority
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students on average, turn out to be very different or virtually
indistinguishable from those of other students. The policies
contemplate amply that being of aparticular race, especidly a
race subject to historical and continuing prejudices, entails
experiencesthat people of other races have not had and ought to
understand better. These differences will vary from individual
to individual, thus resulting in substantial differences within
racial groups as well. Far from reflecting and perpetuating
stereotypes, amici’ sadmissionspoliciesareconsciously designed
to dissolve them.

The critics of Michigan's admissions programs insist that
mechanistic approaches — such as guaranteed admission for a
specified percentile of high school graduates (as in California,
Florida, and Texas) — or softer “race-neutral” proxies (like
economic disadvantage) canbe deliberately adjusted to replicate
theracial and ethnic mix that explicit consideration of raceinthe
admissions process would have achieved. According to the
critics, the Constitution forbids overt consideration of race or
ethnicity, even as pat of a highly indvidualized admissions
process. Instead, the university must be relegated to a
purportedly“race-blind” goproach —whosevery aim, however, is
to achieve the same diverse racial and ethnic mix.

Petitioners proposed alternatives would be infeasible and
ineffective. Although petitionerssuggest that universitiesshould
consider factors like economic circumstances and personal
hardships, the truth is that those factors are already taken into
account in the typical selective admissions process. Petitioners
proposals for guaranteed admissions plans for the top GPA-
achieversamong the applicant pool areunworkablefor relatively
small private universities, which simply cannot promiseto admit
the top ten percent (or even the top one per cent) of graduating
high school seniors. Nor could graduate schools, with fewer
available spaces and even more selective aiteria, feasibly
operate under such formulas.

Petitioners’ proposalswould also compromise the quality of
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student populations at selective universities. Thus, even if a
policy of guaranteed admission for students graduating in a
specified percentile of their high school dass succeeded in
admitting a certain number of minority students, it would likely
compel the admission of so many other, non-minority applicants
asto eliminate avail able spacesin the collegedassfor thosewith
unusual backgrounds, experiences, and other talents to
contribute.  Such alternatives are therefore fundamentally
incompatiblewith the commitment to consider each applicant on
his or her individual merit, teking into account all factors, not
just test scores or class rank, that would militate for or against
admission to a seledive univeasity. Whatever strict scrutiny
properly requires, it should not force universities to achieve one
vital interest (racial diversity) to the exclusion of another
(treatment of students as individuals) and thereby compromise
the constitutional imperative of academic freedom.

Nor should drict scrutiny be distorted to require amici to
adopt disingenuous admissions policies — policies that would
seek to accomplishwith awink and anod the very diversity that
petitioners contend amici are forbidden to achieve directly. Far
more consistent with our congtitutional traditions is an
application of strict scruti ny that honorscandor andtransparency,
that respects individualized evaluation, that recognizes the
institutional competence of our nation’s many and diverse
educational institutionsin framing their own learning strategies,
and that can, as this Court has put it, distinguish between a“No
Trespassingsign” anda“welcomemat.” Adarand Constructors,
Inc. v. Pena, 515 U.S. 200, 229 (1995). Such an application of
strict scrutiny would regard the asserted ability of aternative
methods to approximate the racial diversity that a sensibly
designed program of race-based affirmative action can achieve
not as proof that such aprogram should be struck down but asan
inadvertent concession that the program is indeed
constitutionally justified. Just as imitation is at times the
sincerestform of flattery, sointhiscontext petitioners argument
helps establish the breadth of the fundamental consensus that
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seeking a racially diverse student body, and attempting to
graduate a class of future leaders able to operate effectivdy
withinadiverseand pluralistic society, represent neither “reverse
discrimination” nor the patronizing use of race to perpetuate
stereotypesof inferiority but simply educational measureswithin
the competence and familiar domain of American universities.

Because petitioners constitutional challenges to the
admissions policiesin both cases ignore these basic |essons and
are deficient as a mater of law, the judgments of the court of
appealsin No. 02-241 and of the district court in No. 02-516
should be affirmed.

ARGUMENT

I. CONSIDERATIONOFRACEANDETHNICITY INAN
INDIVIDUALIZEDADMISSIONSPROCESSSERVES
COMPELLING INTERESTS.

A. There Is a Broad Consensus On The Important
Educational Benefits of Diversity.

Itisappropriatetobegin withthe substantial common ground
inthiscase: the United States acknowledgesthat “ [ €] nsuring that
public ingtitutions are open and available to all segments of
American society, including people of al races and ethnicities
representsaparamount gover nment objective.” U.S. Grutter Br.
16 (emphasisadded). Indeed, almost twenty-fiveyearsago, this
Court held that a university “has a substantial interest that
legitimately may be served by a propely devised admissions
program involving the competitive consideration of race and
ethnicorigin.” Regents of Univ. of Cal. v. Bakke, 438 U.S. 265,
320 (1978) (Part V-C, opinion of Powell, J.); see id. at 272
(Brennan, White, Marshall, Blackmun, J.J., joining Part V-C);
see also Wygant v. Jackson Bd. of Educ., 476 U.S. 276, 286, 289
n.* (1986) (O’ Connor, J., concurring in part and concurring in
the judgment) (Bakke recognized the “compelling” nature of “a
state interest in the promotion of racial diversity * * * in the
context of higher education”).
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Tellingly, the United States does not ask this Court to
overturn Bakke. U.S. Grutter Br. 15 n.4. In fact, the United
States maintains that “this case requires this Court to break no
new ground.” 1d. at 12. The best way to achieve that objective
isto adhere to the core principle of Bakke. Since that decision,
universities across the country have operated on the well-
founded belief that they are free to give favorable consideration
to race and ethnidty as part of their individualized admissions
programs. To reverse course now, after a quarter century of
reliance — to repudiate the importance of seeking racial
inclusiveness through a carefully designed program consistent
with Bakke—would be to upset deeply grounded expectationsin
a way utterly contrary to the doctrine of stare decisis See
Dickerson v. United Sates, 530 U.S. 428, 442-44 (2000);
Planned Parenthood v. Casey, 505 U.S. 833, 861-69 (1992).

Amici’ sexperiencein thetwo-and-a-half decadessince 1978
confirmsthe wisdom of Bakke' spremise. Selective universities
across the country have built their communities mindful of the
pedagogical value of multiracial diversity in educational
programs. Students are both recipients and providers of the
learning that takes place at universities, and amici thus have a
vital interest inwhat students bringto the task of educating each
other. In arecent survey, for example, 69 percent of Harvard
Law School students and 73.5 percent of Michigan Law School
students reported that having “students of different races and
ethnicities” was a* clearly positive element of their educational
experience.”? Diversity helps students confront perspectives
other than their own and thus to think more rigorously and
imaginatively; it helps students learn to relate better to people
from different backgrounds; it helps students become better
citizens. The educational benefits of student diversity include

2 Gary Orfield and Dean Whitla, DIVERSITY IN LEGAL EDUCATION 16
(1999). SeealsoRichardJ. Light, MAKING THEM 0OST OF COLLEGE9-10,129,
132-35(2001).
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the discovery that there is a broad range of viewpoint and
experience within any given minority community — aswell as
learning that certain imagined differences at timesturn out to be
only skin deep.

Itissurely fitting for universitiesto undertaketopreparetheir
students to live and work in a global economy within a
multiracial world. The challengesof contemporary lifedemand
that students acquire not just traditional forms of knowledge
regarding science and the arts, but also techniques of bridging
differences in perspective and in personal experience. Amici
have concluded, as a matter of reasoned educational judgment,
that their admi ssions policies are well adapted to such lear ning.
This Court has no reason to distrust that judgment or to impose
aset of uniform rules on the university admissions processes of
the fifty states and of countless private institutions.

Amici have adopted admissions programs seeking racial and
ethnic diversity asa natural part of along and expanding policy
of inclusion. Harvard, for example, has been pursuing the idea
of student diversity for a period that daes to the nineteenth
century. See Neil Rudenstine, THE PRESIDENT' S REPORT 1993-
1995: DIVERSITY AND LEARNING 3-13. In its early stages, the
concept of diversity was rooted primarily in geography. Thus,
George Washington's will bequeathed funds for a national
university sothat “theyouth of fortuneand talentsfromall parts’
might, “by associating with each other,” be “enabled to free
themselves in a proper degree’” from “local prejudices and
habitual jealousies.”®

Ultimately, amici embraced a broader vison of diversity.
Thus, President CharlesEliot declared that studentsneed to “feel
that very wholesomeinfluencewhich comesfrom observation of
and contact with larger numbers . . . from different nations,
States, schools, families, sects, parties, and conditions of life.”

3 Available at http://gwpapers.virginia.edu/will/text.html.
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THE PRESIDENT'S REPORT 1993-1995 at 10. As Eliot saw it,
Harvard students should be children of the “rich and poor,” the
“educated and uneducated,” rather than representing just one
segment of American society. Id. Throughout the twentieth
century, therefore, theUniversity increasingly accepted students
from public, rather than private, schools, and became
increasingly, and then fully, coeducational. It aso undertook to
expand the enrollment of students from different ethnic groups,
primarily of European orign, that had previously been
represented at Harvard, if & all, inonly small numbers. Id. at 24-
25.

Itisagainst thishistorical backdropthat selective universities
ultimately developed their admissions policies with respect to
African-Americans and other minority groups that have been
subject to targeted exclusion from many of the benefits of
American life. Far from adopting a theory for the convenience
of the moment, amici simply recognized, asthey had in the past,
that students from these minority groups would bring valuable
new experiences to the university community.

B. Consideration of Raceand Ethnicity GrowsNaturally
Out Of The Needs Of The Prdessons and Of
American Business.

Amici have a specia interest in this pair of cases stemming
from their distinctive responsibility, since colonial times, to
educate leaders in all walks of life. Asthe United States has
explained, “[a] university degree opens the doors to the finest
jobs and top professional schools, and a professional degree, in
turn, makes it possible to practice law, medicine and other
professions.” U.S. Grutter Br. 16. Highly selective academic
institutions are keenly aware of aregponsibility to train not only
doctors, lawyers, and accountants, but also corporate,
government, sodal, and academic |leaders.

Every major profession in this country has sought greater
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diversity within its ranks.* Businesses have demanded more
minority managersand executives, aswell asnon-minoritieswho
can work well with colleagues from diverse badkgrounds.
Leading corporations, business groups, professional
organizations, and executives have repeatedly called for
consideration of race and ethnicity in university admissions.” In
adopting their admissionspolicies, universitiesareresponding to
“the clearly articulated needs of business and the professionsfor
a healthier mix of well-educated |eaders and practitioners from
varied racial and ethnic backgrounds. . . . [B]usinesses depend
heavily ontheir abilitytorecruit broadly trained individual sfrom
many racial backgrounds who are able to perform at the highest
level in settings that are themselvesincreasingly diverse.”

Commentatorsacrossthe political spectrum haverecognized
and applauded the fact that “[t]he level of affirmative action in
the United Statesin the private sector on grounds of race goesfar
beyond what is needed to keep firms out of hot water. It
represents a sustained and consistent effort to change the
dominant practicesin the United States.” Richard A. Epstein, A
Rational Basis for Affirmative Action: A Shaky But Classical
Liberal Defense, 100 MicH. L. Rev. 2036, 2053 (2002). That is
why there is broad support in the business community for
consideration of race in univerdgty admissions. Holman W.
Jenkins, Jr., Why the Michigan Case Mattersto Business, Wall
Street Journal, Jan. 22, 2003, at A15 (noting the “dozens of
companies’ filing briefsin support of Michigan in this case).

Empirical data have confirmed the vaue of amici’s

4 See ABA REPORT OFTHE COMMITTEE ON DIVERSITY IN LEGAL EDUCATION
7-8 (1998); AMA BOARD OF TRUSTEES REPORT, DIVERSITY IN MEDICAL
EDUCATION 2,4 (1999); Derek B ok, The Uncertain Future of Race-Sensitive
Admissions4-8 (Jan. 2003) (available at www.nacua.org/documents).

5 Derek B ok, The Uncertain Future of Race-Sensitive Admissions8-10.

6 William G. Bowen & Neil L. Rudenstine, Race-Sensitive Admissions:
Back to Basics, CHRONICLE OF HIGHER EDucATION 87 (Feb. 7, 2003).
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admissions programs in serving this interest. In a study of
45,000 studentswho matricul ated in 1976 and 1989, Derek Bok,
former president of Harvard, and William G. Bowen, former
president of Princeton, have shown that minority students
admitted under these programs were highly successful in
compl eting rigorousacademicprograms, securing good jobs, and
contributing to community life.”

Asthis Court has noted, “[t]he Nation’ s future depends upon
|eaderstrained through wide exposure to that robust exchange of
ideas which discovers truth ‘out of a multitude of tongues,
[rather] than through any kind of authoritative selection.’”
Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967)
(quoting United Statesv. Associated Press 52 F. Supp. 362, 372
(D.D.C. 1943)). Amici’sadmissions programsare well adapted
to achieving thisparamount interest.

C. Thelnterestsin Diversity and Inclusion That Support
Weéll-Designed Programsof Race-Specific Affirmative
Action in Univerdty Admissions Do Na Reflect
I mper missible Ster eotyping.

Theinterests asserted by amici do not rest on a stereotypical
assumption that all members of the same race have had the same
or similar experiences, much less that they have the same fixed
set of perceptions or beliefs. The interest in ensuring that
minoritiesarenot excluded from the professions and positions of
futureleadership doesnot hinge at all on any prediction that they

" The study found that approximately 90 percent of all graduates in 1976
were involved in such civic activities as community service, youth
organizations, or cultural and arts activities. The rate of participation for
black men is even higher, and black men and women are more likely to serve
in a leadership position. See THE SHAPE OF THE RIVER: LONG-TERM
CONSEQUENCES OF CONSIDERING RACE IN COLLEGE AND UNIVERSITY
ADMISSIONS 6-11 (2000). These professionals “are the backbone of the
emergent black . .. middleclass.. .. [T]hey can serve as grong threadsin a
fabric that binds their own community together and binds those communities
into the larger social fabric aswell.” Id. at 116.
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will have particular views or philosophies, let alone that such
views are monolithic.

Nor do the pedagogica benefits of diversity depend on
stereotypical assumptions. Instead, those benefits rest upon a
quite different expectation: that minority students will have had
formative experiencesthat they would not have had asidentically
situated students of a different race. In the context of higher
education, recognition of thisreal-world differenceshould be no
more impermissible than recognition that gender plays arole,
onethat differsfromindividual toindividual,in how young men
and women grow up.

What those experiencesare, and how each student hasreacted
to them, is part of what amici hope students will explore Both
minority and non-minority students will have the opportunity to
reconsider preconceptions and prejudices in the course of
obtaining a university education in a diverse environment.
Indeed, oneof thevaluakl elessonsfor non-minoritiesto discover
is that members of a minority group do not all share the same
views and opinions; far from it. Thus, amici’s admissions
policies are central elementsin their strategy for breaking down
racial and ethnic stereotypes. Openness to differing life
experiences and perspectives, and the capacity to rethink what
hasbeen previoudy thought, arecritical objectivesof educational
diversity in thefirst place.

The assumptions underlying the FCC station-ownership
program in Metro Broadcasting, Inc. v. FCC, 497 U.S. 547
(1990), werevery different. Asdevised, that program depended
for its very existence on a conclusive presumption that minority
station owners would make different broadcast programming
choicesfrom thosethat nonminority ownerswould make. Seeid.
at 566-71. The FCC program aso assumed that the views of
minority owners about desirable programming would remain
static —that is, remain diginctly “minority” views — during the
entire period of ownership. Indeed, the FCC’ spresumption about
minority tendencieswas 0 rigidthat it expected minority station
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owners, by reason of their race alone, to resist the market forces
that had shaped broadcast programming upto that point. Seeid.
at 626 (O’ Connor, J., dissenting). Nothing approaching that sort
of presumption is present in amici’ s admissions programs.

D. AdvancingThelnterestsinDiversity and Inclusion |s
Not Tantamount to Attempting to Remedy Societal
Discrimination.

Petitioners seek to equate the promotion of educational
diversity with the pursuit of remedies for “societal
discrimination,” Grutter Br. 40; Gratz Br. 33, a mission this
Court has described astoo “amorphous’ to support anumber of
race-based measures. See Adarand Constructors, 515 U.S. at
220; City of Richmond v. J.A. Croson Co., 488 U.S. 469, 497-99
(1989) (plurality gpinion); Wygant, 476 U.S. at 267 (plurality
opinion). That thetwo goalsaredistinct isshown by thefact that
Justice Powell rgjected the interest in remedying societal
discrimination in both Bakke and Wygant, but said in Bakke that
hefound educational diversity tobeacompellingjustificationfor
considering race inuniversity admissions. See 438 U.S. at 314.
It has been suggested that the remedial interest is backward-
looking and may at timeseven be punitive, whilethe educational
diversityinterestisforward-looking andinclusive. SeeKathleen
M. Sullivan, The Supreme Court, 1985 Term — Comment: Sns
of Discrimination: Lag Term's Affirmative Action Cases, 100
Harv. L. Rev. 78 (1986). And, mog importantly, the
educational diversityinterest iscontextually limited by itslink to
the teaching mission of the university in away that an interest in
remedying societal discrimination could never be?

8 The same distinction was evident in Wygant. See 476 U.S. at 276-77
(plurality opinion); id. at 288 (O’ Connor, J., concurring in part and concurring
in the judgment). Importantly, the Court in Wygant did not rule out all
considerdaion of race for educational purposes: to the contrary, in her separate
opinion, Justice O’ Connor expressly diginguished the asserted “remedial”
role model justification from the (unasserted) justification in having aracially
diverse faculty. Seeid. at 289 & n.* (O’ Connor, J., concurring in part and
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II. STRICT SCRUTINY IS SATISFIED BY PROPERLY
DESIGNED UNIVERSITY ADMISSIONS POLICIES
THAT CONSIDER RACE AND ETHNICITY.

Strict scrutiny is, of course, a two-part test. Having
established a compelling reason for consideration of race in
decisionmaking as part of carefully calibrated procedures, an
Institution must al so demonstratethat itsuseof raceis* narrowly
tailored” to the identified interest. See Adarand Constructors,
515 U.S. at 227; see also Metro Broadcasting, 497 U.S. at 617
(O’ Connor, J., dissenting). Thistestismet by properly designed
university policies that take race and ethnicity into account as
part of the individualized and competitive admissions process.

A. TheDistinctiveEducational Roleof Univer sitiesM ust
Be Accommodated in The Application of Strict
Scrutiny.

In addressing a university’ s choice of a specific admissions
process, this Court should accord significant respect to the
variety of ways in which our nation’s institutions choose to
compose their student bodies. Differences over the optimal
means for promoting racial diversity suggest that the proper
courseisto allow each university to pursue its own admissions
policy within constitutional constraintsthat are not so tight asto
suffocate al possibilities for variation.

The judicially recognized and constitutionally grounded
tradition of academic freedom, and the deeply ingrained practice
of deference to educators judgments on educational matters,
combine to make it especially appropriate to defer to amici’s
well supported assessment that individualized consideration of
race and ethnicity in the admissions process is essential for
selectiveuniversitiesto performtheir broad educational function.
See Board of Regentsv. Southworth, 529 U.S. 217, 233 (2000);
University of Pennsylvaniav. EEOC, 493 U.S. 182, 199 (1990)

concurring in judgment)