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contract. Numerica, 134 N.H. at 512. Plaintiffs allege that the parties to the alleged contract
intended that “[t]he agreement would be implemented by the Association s choosing trustees to
fill the next five vacancies on the board, with the continuing right to choose those trustees’
successors. The parties well-understood that the Association would have the right to choose one-
half of the non-ex officio trustees thereafter.” (Pet. 117 (emphasis added).) Accordingly,
plaintiffs seek a declaration from this Court “of the Association’s right to choose one-half of
Dartmouth’s non-ex officio trustees through the Association’s chosen selection process.” (Pet. at
20 (emphasis added).) Plaintiffs benefit from the agreement they have pled only indirectly, as
members of the Association, to the extent that “the Association’s chosen selection process”
permits them to vote for Alumni Trustees. (Pet. at 20.) The alleged contract certainly does not
benefit these seven plaintiffs “personally” or “independently of their status” as Dartmouth
alumni and members of the Association. Anderson, 344 F.3d at 1352. Under these
circumstances, plaintiffs are not third-party beneficiaries of the alleged “1891 Agreement.”

More fundamentally, a decision permitting Association members to sue on Association
contracts despite the Association’s decision not to do so would lead to “[j]udicial interference in
the internal affairs of an association,” something that is “strictly limited and will not be
undertaken in the absence of a showing of injustice or illegal action and resulting damage to the
complaining member.” Bricker v. N.H, Medical Soc y, 110 N.H. 469, 470 (1970). In Bricker, a
member of a medical society disagreed with the society’s choice of a law firm and sought an
injunction. /d. at 469. The membership voted to continue using the firm, but plaintiff persisted
in suing on the theory that if he was “dissatisfied with what the Society does,” he could “take
whatever action” he deemed “appropriate.” /d. at 470. The Supreme Court affirmed dismissal of
the lawsuit, finding “no legal authority to support the right of an individual member of a society

to thus impose his will on the remaining members.” J/d. Like plaintiff in Bricker, MacGovern
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and these seven plaintiffs are “dissatisfied” with the results of an election—the 2008 Executive
Committee election in which they all voted (Exs. BB-HH; MacGovern Tr. at 11)—and seek a
judicial pronouncement that will effectively overturn that election. Plaintiffs are not entitled to
impose their views on the majority of Association members who voted to end the Prior Lawsuit.

Applying Bricker, in Brzica v. Trustees of Dartmouth College, 147 N.H. 443 (2002), the
Supreme Court affirmed dismissal of a case similar to the Current Lawsuit because the relief
requested “would necessarily interfere with the internal affairs of the association.” Id. at 456.
Plaintiffs there sought “a judicial declaration” declaring “invalid” a 1990 vote by the
Association’s membership modifying the Association’s constitution. Jd. The Supreme Court
held that plaintiffs’ “dissatisfaction” with that vote did “not meet the threshold necessary to
intrude upon the association’s internal affairs.” Jd. (quotations omitted). The same is true
here—where, based on a majority vote of its members, the Association sought to “prevent” this
precise lawsuit “from being instigated again” and now “strongly disapproves” of the action
brought by plaintiffs. (Mathias Aff. §14, 7.)

B. Plaintiffs Are at Most Incidential Beneficiaries.

Even if plaintiffs are third-party beneficiaries of the “189] Agreement,” they are not
intended beneficiaries with standing to enforce that alleged agreement. A third party is an
intended beneficiary of a contract only if the parties to the contract intended to permit third-party
enforcement, RESTATEMENT (SECOND) OF CONTRACTS § 302 (1981), and if “the performance
required by the contract will directly benefit” the third party, Grossman, 144 N.H. at 348.
Plaintiffs satisfy neither requirement.

1. There Is No Evidence That the Parties to the Alleged Contract
Intended to Permit Third-Party Enforcement.

Section 302 of the Restatement provides that a third party is an “intended beneficiary”

with enforcement rights “if recognition of a right to performance in the beneficiary is appropriate
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to effectuate the intention of the parties.” RESTATEMENT (SECOND) OF CONTRACTS § 302.
Applying Section 302, courts have held that a third party’s ability to enforce a contract depends
on “whether [the parties] intended to confer on [that party] a right to enforce” the contract,
Consol. Edison, Inc. v. Northeast Utils., 426 F.3d 524, 527 (2d Cir. 2005); accord id. at 528 (“To
create a third party right to enforce a contract, the language of the contract must clearly evidence
an intent to permit enforcement by the third party.”) (quotations omitted); Fourth Ocean Putnam
Corp. v. Interstate Wrecking Co., 485 N.E.2d 208, 212 (N.Y. 1985) (“[W]e have emphasized
when upholding the third party’s right to enforce the contract . . . that the language of the
contract . . . clearly evidences an intent to permit enforcement by the third party.”).} Likewi.se, a
leading treatise on contracts states that the test for whether a third party may enforce a contract is
“{w]hether a promisor and promisee intendfed] to confer upon the third party a right to enforce
the contract against the promisor.” 9-44 CORBIN ON CONTRACTS § 44.6 (2008).

Even if the “1891 Agreement” were an enforceable contract—which it is not—there is no
evidence that the parties to that alleged contract intended to permit enforcement by every
individual alumnus of the College in perpetuity. The documents that supposedly reflect the
alleged agreement between the College and the Association—including the Board of Trustees®
June 23, 1891 resolution and the minutes of the Association’s June 24, 1891 meeting (see Pet.
7 14)—say absolutely nothing about enforcement, much less enforcement by third parties.
Dartmouth has tens of thousands of living alumni and had many more between 1891 and today.

It is inconceivable that the parties to the alleged contract intended to permit third-party

4 SEC v. Prudential Sec., 136 F.3d 153, 159 (D.C. Cir. 1998) (interpreting consent decree

and holding “[t]he test is not . . . only whether the contracting parties intended to confer a benefit
directly on the third parties, but also whether the parties intended the third party to be able to sue
to protect that benefit”); Pure Country v. Sigma Chi Fraternity, 312 F.3d 952, 958 (8th Cir.
2002) (“[F]or a third party to be able to enforce a consent decree, the third party must, . . .show
that the parties to the consent decree not only intended to confer a benefit upon that third party,
but also intended to give that third party a legally binding and enforceable right to that benefit.”).
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enforcement by any and all of them, leading to the type of repetitive litigation and potential for
inconsistent judgments present in this case. Absent evidence of a contrary intent of the parties in
1891, the standard rule that only a party to a contract may enforce it must apply.

2. The Performance Required by the Alleged Contract Will Not Benefit
Plaintiffs Directly.

Plaintiffs also are not intended beneficiaries with enforcement rights for the independent
reason that the performance supposedly required by the alleged agreement does not benefit them
directly. Grossman, 144 N.H. at 348 (third party is intended beneficiary only if “the
performance required by the contract will directly benefit” him). According to plaintiffs’ own
Petition, it is the Association, not its members, that has the “right to choose one-half’ of the
College’s elected Trustees under the alleged contract. (Pet. §17.) Moreover, to the extent that
the alleged contract directly benefits alumni, it benefits the entire body of alumni as a whole, not
any individual alumnus directly and in particular. Needless to say, the parties to the alleged
agreement in 1891 did not intend to benefit directly the seven plaintiffs in the Current Lawsuit.

CONCLUSION

There are no genuine issues of material fact, and Dartmouth is entitled to summary

judgment as a matter of law.
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