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1 Q. Did you make or recommend any changes to it? 1 Q. I'm going to show you an e-mail, I guess they call
2 A. No. 2 it thread, which is a group of e-mails responding one after
3 Q. Exhibit No. 12, now, this, once again, is a double 3 another. Would you take a look at that?
4 e-mail, is it not? 4 A. Oh, yes.
5 Aa. Yes. 5 Q. Just for the record, this is a document that was
6 Q. And the one on the bottom starting this thread is 6 produced by John Mathias, as the current chairman of the
7 an e-mail from someone at Sullivan and Croxﬂwell distributing to 7 Executive Committee or president of the Executive Committee of
8 the attorneys, I take it, the college's reply brief in support 8 the Association of Alumni, in response to a request by
9 of its motion to dismiss. Right? 9 Dartmouth College for the production of documents concerning
10 A. Yes. 10 the first lawsuit.
11 And the top e-mail is what? 11 Have you looked this over, Mr. MacGovern?
12 AaA. Dated December 7, 2007. 12 A. I have, yes.
13 Q. Yes. 13 Q. Without reading it in detail or repeating it, would
14 A. It's to me and it's got, the attachment is the 14 you just give us the gist of what this is all about?
15 trustees of Dartmouth College's reply in support of its motion 15 A. The Executive Committee was working on a memorandum
16 to dismiss. 16 or a statement on the subject of the Board's action on
17 Q. Is there anything more to the e-mail than that, it 17 September 7.
18 just sends you a copy? 18 Q. Meaning?
19 A. That's correct. 19 A. The abrogation, the attempt to abrogate the
20 Q. To your recollection, did you make any comments or 20 1891 Agreement. And Executive Committee was, as I understand
21 have any input into anything with regard to this reply brief? 21 it, was trying to decide what to do about it, and they had
22 A. No. I have had no input and I don't recall any 22 decided to issue a statement, and they were drafting a
23 comments. 23 statement, and this was an e-mail from me to Bert Boles, one of
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1 the members of the Executive Committee, on offering my advice 1 of the Hanover Institute?
2 in that matter. 2 A. Yes, absolutely.
3 Q. Now, this is before the lawsuit was brought. Am I 3 Q. Now, who are the addresses to this, your e-mail?
4 correct? 4 And when I say who are they, I mean by title or capacity.
5 A. I believe it is. Yes. Yes. Because I discussed, 5 A. Members of the —-- a group of some members of the
6  you know, mediation or reaching out to alumni which, was the 6 Executive Committee and two lawyers at Williams and Connolly.
7 last, you know, the lawsuit was filed only after all these 7 Q. That being Reb Cary and Charles Davant?
8 things had failed. 8 A. That's correct.
s MR. VAN LOAN, III: Off the record. 9 Q. So Tim Dreisbach, Frank Gado, Martin Boles, Marji
10 (Discussion off the record.) 10 Ross, and Alexander Mooney were members of the Executive
11 Q. (by Mr. Van Loan, III) Would you read the last 11 Committee of the Association?
12 paragraph of your e-mail, which is the e-mail at the top of 12 A Correct
i i
13 this document? 13 MR. VAN LOAN, III: MacGovern Exhibit 26.
14 A. Yes. Once this whereas is well drafted -~ whereas 14 (MacGovern Exhibit 26 was
15 is in guotes -- then you all can decide in consultation with 15 marked for identification.)
1 our attorney if it. That decisi £
6 v y 1f you want to add it at decision, otb course, 16 Q. (by Mr. Van Loan, III) Would you take a look at
17 is not mine to make. Best, John. ..
’ 17 what has been marked as MacGovern Number 20? This is one of
18 Q. What do you mean by that? ..
18 your fundraising letters to contributors of the Hanover
198 A. That all these decisions ultimately were the .
19 Institute?
20 decision of the Executive Committee, the elected body. I'm .
20 A. One of my Hanover Institute letters, yes.
21 just a lowly constituent. In other words, I'm just trying to L.
21 Q. Is it a fundraising letter?
22 make my voice heard but it was ultimately their choice.
22 A. Yeah.
23 Q. Even though you were prepared to fund it on behalf
23 Q. At least in part?

BRAGAN REPORTING ASSOC., INC.
(603) 669-7922

BRAGAN REPORTING ASSOC., INC.
(603) 669-7922




Page 113 Page 114

1 A. At least, yes. Absolutely. Yes, at least in part. 1 Q. And the votes were tallied at the annual meeting of
2 These letters are usually, you know, they're all combined, all 2 the Association? Is that the way it happened?

3 purposes combined, it informs alumni, asks for advice, and 3 A. That is the, yes. It's a little more complicated

4 raises money. 4 than that but essentially that is correct. And there is, the

5 Q. Would you turn to page two, please? And referring 5 on-line voting is tabulated in Maryland by True Ballot and

6 to your -—- well, let me step back a second. 6 then -- but I think officially they consider it to have taken

7 This letter is dated July 12, 2008. Correct? 7 place at the Association meeting. So it would have taken place

8 A. Correct. 8 officially at the Association meeting on June 10th in Hanover.

9 Q. And so this was after the election in the spring of 9 0. Now, Attorney Pepperman asked you a number of
10 2008 for a new Executive Committee of the Association? 10 questions about the participation of the Hanover Institute in
11 A. That's correct. 11 that election. Do you recall that?
12 Q. Right? 12 A. Yes, I do.

13 A. That's correct. 13 Q. And you responded with some discussion about the

14 Q. And you say in your very first sentence, upon its 14 support that the Hanover Institute gave to the so-called

15 election on June 10, the establishment slate in its very first 15 independent slate. Right?

16 action withdrew the Dartmouth alumni lawsuit. 16 A. Yes.

17 Did I state that correctly? 17 Q. On page two of your letter, in Paragraph Two, you
18 A. That is correct. 18 address that election, do you not?

19 Q. Now, when were the results of the election 19 A. Page two. Point two or paragraph?

290 publicized? 20 Q. Excuse me. Point three.

21 A. Either on that date or -- I believe it was on that 21 A, Point three. Okay. I see Point three.

22 date, June 10th, of that election because they announced it 22 Q. Yes. Bnd you start off, your first sentence says
23 moments after the votes were tallied. 23 this was not a free and fair election.
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1 A. Yes, I see that. 1 MR. PEPPERMAN, II: Objection. Lack of foundation.

2 Why was it not a free and fair election? 2 Q. Do you know if they did give some support?

3 A. It was not free and it was not fair because, 3 A. There's no question in my mind that they gave

4 because the resources at the disposal of one side running far 4 support.

5 exceeded that of the other side. The resources, the money, the 5 Q. Okay. What do you understand that they did?

6 databases. Because if you think of it, all the apparatus of 6 MR. PEPPERMAN, II: Same objection.

7 the Alumni Center, which I'm told is anywhere 160 to 200 people 7 Q. You may answer.

8 working in one operation, are geared toward management of 8 A, I mean, when we started this you said you were

9 alumni and for, sadly to say, for them it's basically one-way 9 going to limit this to an hour, so it would take me an hour to
10 management, which is open your pocketbook. And but it gives 10 go through this one question. It is critical, but I can state
11 them the clubs, Chicago, Boston, all these data, all these 11 anything you look at is support. I mean, if you take these new
12 resources, all, if you add all of that it comes to literally i2 magazines, these new -- every week there's a new publication
13 millions and millions of dollars, and that was placed at the 13 coming out: Dartmouth Alumni Magazine, Dartmouth Life,

14 disposal of one side in this race. 14 Dartmouth -- Speaking of Dartmouth. They're beyond mention.

15 Q. Which side was that? 15 They just keep coming up. Of course, all these back one side.
16 A. The establishment. I call it the establishment 16 Having spent my six years working at Hanover
17 slate. They would call it the unity slate, the slate that 17 Institute on databases, take that as a separate circumstance,
18 ultimately won the election. 18 that is hugely expensive, and they have 160 people working on
19 Q. And from your understanding, what kinds of support 19 databases. And databases are, for example, I'm just, you know,
20 did Dartmouth College, through whatever organization or 20 you can see how I can go on and on, but I'll stick with the
21 subdivision thereof, whether it be the Office of Alumni 21 database. The database is a constantly changing thing. If you
22 Relations or otherwise, what support did they give to the 22 do a mailing, it can become a way to improve your database if
23 election of the unity slate? 23 you have a huge staff that's going to take all the returned
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1 mail, all the changed addresses, etc., etc. So this is all 1 secretary treasurer of the Executive Committee, who is supposed

2 going intc to support these guys. There may very well have 2 to be in charge of the list, have, I suppose, put on my new

3 been more than we know but we do know there were —- but, 3 hat as vice-president of Alumni Affairs, asked my boss, Ed

4 anyway, IL'll just leave you what I do know. 4 Haldeman, and my boss number two, President Wright, if I can

5 Q. Are you speaking from what you do? 5 share with you your list, and they said no.

6 A. Yes. These are, you know, you just have to pick up 6 So now they were trying to get feedback from their

7 a copy of Dartmouth Life, which is a very, you know, separate 7 constitutes as to how they should act in this very difficult

8 Dartmouth alumni magazine. And Jim, who is an alum, knows 8 time and, second, they were trying to, because we were, all of

9 about it because he bought it. It's a very slick publication. 9 us that were on this fight, were aware that the barrage and the
10 And it comes out at least once a month. Not weekly I don't 10 propaganda machine, as one professor calls, it the ministxy of
11 think. Once a month. It's very slick. What else? I mean the 11 truth, coming out of Dartmouth was going to pound them in the
12 list. 12 election. So we kept saying to them get your, get what you've
13 Q. Well, let me ask this -- 13 done, get it out there so alumni see what you're doing, what
14 A. Also, actually, a very important point would be, 14 you're fighting. But, anyway, so that's just, that's the
15 and it's equally significant, is the way they impeded efforts 15 Ybeginning of the answer.

16 of the duly elected Executive Committee from getting its 16 0. Now, David Spalding, you mentioned, he -- and you
17 message out. Can you imagine if you could run a campaign, not 17 talked about him wearing two hats. Right?
18 only will I support Jim Higgins, I'll keep you from sending out 18 A. Yes.
19 your message. 19 Q. What were his two hats?
20 Q. How was that accomplished? 20 A, He was elected to be a member of the Executive
21 A. David Spalding. There is a letter from David 21 Committee.
22 Spalding in which he says when the Executive Committee asked 22 Q. He was a member?
23 for its membership list, he says, I've conferred with -- I, 23 Aa. Yes. He was duly elected. And that was -- but he
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1 had a huge conflict. He was secretary treasurer. I think 1 active people. 2And it's a group of people among them, you

2 treasurer. Yes. Because he did the treasury report. Of 2 know, people running for, you know, over the last four years,

3 course he didn't -- anyway. But secretary treasurer of the 3 running for trustee. And I remember a huge incident with T.J.

4 Association and vice-president of the Alumni Affairs. 4 Rodgers making a huge effort to ask for the list in his

5 Q. Which was a? 5 campaign and they wouldn't give it to him. But that's slightly

6 A. Employee of the defendants. So -- or they were a 3 different here. So, anyway, there is a history of asking for

7 defendant. Yes. But, anyway, that's the conflict essentially. 7 the list. Whether the parity slate officially asked for it, I

8 Q. All right. Now, did the so-called independent 8 don't know.

9 slate or was there another name for the slate? 9 Q. But the Executive Committee of the Association or
10 A, Parity slate we called it. That was their official 10 the sitting Executive Committee, if you will, did ask for it?
11 title. 11 A. Right. They were, in a sense, the incumbents even
12 Q. Parity slate? 12 though they are not identical groups. Because as you —- the
13 A. Yes. 13 six or seven people of the Executive Committee who I felt, and
14 0. Did those running on the parity slate actually make 14 all of us who looked at this felt, were more independent of the
15 a request for the database containing the names of the 15 establishment than the other four. There were 1l people
16 Dartmouth alumni so they could send out information? 16 running in the second situation. Some of these seven are in
17 A. That's a good question. If they did not it was 17 the 11 but there is more of the 11. But they are for all
18 because if the Executive Committee can't get its membership 18 intensive purposes incumbents running for reelection. And part
19 list, can you imagine people running for office, they're going 13 of their campaign was_essentially get out, if you're an
20 to get it. So it may be that they did not officially request. 20 incumbent running for election, what have you done for me
21 I don't know that they, if the slate. But this a -- this is 21 lately. And they couldn't get that out. And, you know, I'm
22 not a, this is not an individual pulling strings but, you know, 22 not prepared to speak in detail about the campaign so much as,
23 manipulating the cause. This is a cause and there are some 23 you know, because whether they asked for a list, but they asked
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1 for it explicitly when they were incumbent and they were not, 1 a. Two-thirds vote of those voting.
2 you know, they were not allowed. 2 Q. Now, again referring to MacGovern Exhibit 20, and
3 Q. And by the way, am I understanding correct that the 3 now looking at page number three, would you read into the
4 membership of the Association of Alumni is every living 4 record the first four or five paragraphs?
5 Dartmouth alumnus? 5 A. What has been the first act of the newly elected
6 A. Every living graduate of Dartmouth College and its 6 executive committee?
7 graduate school. So if you graduated from Tuck, you're a 7 They moved immediately to file a stipulation with
8 member of the Association even if you didn't go to Dartmouth 8 the court on June 24 after at 1:30 p.m. following their
9 College. 9 election on June the 10th. This removed, or so they believe,
10 MR. PEPPERMAN, II: You just have to matriculate. 10 the one obstacle preventing Dartmouth's board of trustees from
11 I think you just have to matriculate. 11 carrying out their sundering of the 1891 Agreement and acting
12 MR. VAN LOAN, III: Off the record. 12 on their board-packing plan.
13 {Discussion off the record.) 13 But that is not the worst of it. The newly elected
14 MR. VAN LOBN, III: Let’'s go back on the record. 14 executive committee did not simply adhere to their mushy-headed
15 Q. (by Mr. Van Loan, III) The vote, as I understand 15 campaign promise to dismiss the lawsuit; they did so in such a
16 it, although it's not the same for every race, but as I 16 manner as to attempt to prevent future Dartmouth Alumni
17 understand it, the so-called unity slate essentially got about 17 Associations from filing suit to defend the close governance
18 60 percent of the vote and the parity slate, give or take, got 18 partnership between Dartmouth and her alumni. Specifically,
19 40 percent? 19 the Stipulation they executed with the court reads that the
20 A. That is correct. 20 suit be, quote, dismissed With Prejudice, unquote.
21 Q. Now, by the way, at that time, in the spring of 21 There you have it. WNot simply capitulation but
22 2008, what type of vote would have been required to amend the 22 betrayal.
23 constitution of the Association of Alumni? 23 0. Let me interrupt you here. How did you find out
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1 that the newly elected Executive Committee of the Association 1 Q. Now, there are two resolutions here, are there not?
2 had filed a stipulation in the first lawsuit, in their lawsuit, 2 A. Yes, there are.
3 that is the Associatiorn's lawsuit, that purported to dismiss it 3 Q. That were apparently, according to these minutes,
4 with prejudice? 4 passed in those eight minutes that this conference call took?
5 A. I believe that was by someone going up there, as I 5 A. Eight minutes, where is that?
6 recall, and getting the documents, getting a copy of the 6 Q. Do you see what time it says the call was convened?
7 documents it may have been, or a newspaper article, but I don't 7 A. Oh, yes. Yes.
8 recall how I got that information. 8 Q. And do you see what time it was adjourned? On the
9 Q. I'm going to show you a copy of the minutes of the 9 second page.
10 Alumni Executive Committee Meeting on June 10, 2008, a 10 A. Yes, I do.
11 conference call that convened at 6:05 p.m. and adjourned at 11 Q. How many minutes?
12 6:13 p.m. 12 A. Eight.
13 A. Yes. 13 0. All right. And in that second resoclution, the
14 Q. Now, to your knowledge, are the minutes of the 14 second item in the second resolution says to take any and all
15 Executive Committee of the Association of Alumni posted on the 15 action necessary to obtain the prompt dismissal of the lawsuit
16 their website or on somebody's website? 16 filed by the Association of Alumni in New Hampshire Superior
17 A. I believe that they are now but I don't know when 17 Court, and it says docket number, etc., etc., against the
18 they went up. 18 trustees of Dartmouth College.
19 Q. All right. Well, if you look down at the bottom, 19 A. Right.
20 can you identify what the website is? 20 Q. Is there anything in the minutes of this meeting
21 A. That's the Dartmouth Alumni Association website. 21 that says anything about dismissing that lawsuit with
22 Dartmouth. Yes. The Dartmouth College website. But there are 22 prejudice?
23 subheadings under it. Its Alumni Office, Alumni Relations. 23 A. No.
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1 MR. VAN LOAN, III: I would like to have this 1 lawsuit against the college.
2 marked as MacGovern 27. 2 Q. Who does it purport to be a statement by?
3 (MacGovern Exhibit 27 was 3 A. John Mathias.
4 marked for identification.) 4 Q. Who was?
5 Q. (by Mr. Van Loan, III) Mr. MacGovern, are you 5 A. The president, the new president of the Association
6 aware of any other public statement that was issued on or about 6 of Alumni.
7 June 10, or any time up to and after this stipulation was 7 Q. What does Mr. Mathias say in his public statement?
8 approved by the Grafton County Superior Court, issued either by 8 A. This morning the Court approved our voluntary
9 the Association of Alumni or issued by Dartmouth College that 9 dismissal of the lawsuit brought by the Association of Alumni
10 said anything about the fact that the lawsuit was going to be 10 against the college. John Mathias. Posted by John Mathias at
11 or was being dismissed with prejudice? 11 6/27/2008, 12:19 p.m.
12 A. No, there was, as far as I know, no statement. 12 0. Does he say anything about the fact that it was
13 Q. All right. According to the record, the justice of 13 dismissed with prejudice?
14 the Superior Court of Grafton County administratively approved 14 A. He does not.
15 that docket marking on June 27. Do you recall that? 15 MR. VAN LOAN, III: May I have that marked as
16 A. Yes, I recall that. 16 MacGovern 28, please?
17 Q. Now, I'm going to show you something that is from a 17 {MacGovern Exhibit 28 was
18 blog and ask you if you can identify that? 18 marked for identification.)
19 A. Yes. The Association of Alumni blog. 19 Q. (by Mr. Van Loan, III) I ask you to take a look at
20 Q. Okay. And it includes a, right at the top, -- 20 that.
21 A. Yes. 21 A. (Hitness perused document.)
22 Q. -~ it's an announcement by whom? 22 Q. Now, Mr. MacGovern, I give you a document that
23 A. By the newly elected -- it says dismissal of the 23 comes from the Dartmouth College website. And it is also dated
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1 June 27, 2008. Correct? 1 covered with you.
2 A. Yes, it is. 2 l FURTHER EXAMINATION
3 0. Would you read the first paragraph? 3 BY MR. PEPPERMAN:
4 A. First paragraph says the New Hampshire Superior 4. Q. Mr. Van Loan showed you a copy of Exhibit 8, and I
5 Court, on June 27, issued an order approving the joint 5 don't think you need to look at it, it was a copy of the e-mail
6 stipulation filed by attorneys for Dartmouth College and the 6 in which Williams and Connolly had forwarded to you a draft of
7 college's Association of Alumni voluntarily dismissing the 7  the complaint that Williams and Connolly had prepared on behalf
8 lawsuit brought by the Association in October 2007. 8 of the Association. Do you remember the document?
El Q. Anything in this press release from Dartmouth 9 A. I do.
10 College that says anything about this lawsuit having been 10 Q. And Mr. Van Loan asked you a number of questions
11 dismissed with prejudice? 11 about whether or not you offered any comments on the draft
12 A. No. 12 complaint. Do you remember that, those questions?
13 MR. VAN LOAN, III: I would like to have this 13 A. Yes.
14 marked as MacGovern 29. 14 Q. And I think in the course of answering them, at one
15 (MacGovern Exhibit 29 was 15 point you said I didn't make any comments, I'm sure I was
16 marked for identification.) 16 entitled to but I didn't make any comments.
17 MR. VAN LOAN, III: I'm going to take five minutes 17 Now, my question for you, sir, is why did you say
18 and I might be done. i8 that you're sure you were entitled to make comments?
19 (Recess taken.) 19 A. Well, I would have thought that, at least if I were
20 MR. VAN LOAN, III: Thank you, Mr. MacGovern. I 20 drafting something that was related in any way to a subject
21 have no further questions. 21 that another person knew something about, and I was sending it
22 MR. PEPPERMAN, II: Mr. MacGovern, I will be 22 to them, that that person became aware of some inaccuracy in
23 there, the person would be delighted to hear back that there
23 very brief. I want follow up in one area Mr. Van Loan
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was some problem. So that was that.

In other words, I was basically saying I wouldn't,
I wouldn't have hesitated, I didn't think there was any problem
in saying, making comments to Rob Cary, even though I'm not,
even though I'm not the plaintiff, but I can certainly make
comments about what he's doing and, particularly, if he asked
for it. He wasn't asking for it at this point it seemed but if
I had taken the time, and I didn't because there was a lot on
the plate, but if I had taken the time to open up the
attachment and to read it carefully and I found something, I'm
sure he would be delighted to receive it.

MR. PEPPERMAN, II: I don't have any further
questions. Thank you, sir.

MR. VAN LOAN, III: Thank you. I have no further
questions.

{Deposition concluded at 3:20 p.m.)
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