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On January 23, 2019, Russell Toomey, an asso-
ciate professor at the University of Arizona, 
filed a class action lawsuit against the state 

of Arizona because the university’s health plan 

for state employees categorically 
excludes coverage for sex reassign-
ment surgery. Toomey is trans-
gender and needs a hysterectomy, 
but because the indication is to 
support his gender affirmation 
(or transition), it is not covered. 
This exclusion, he argues, is sex 
discrimination under Title VII of 
the Civil Rights Act of 1964 and 
a violation of the Equal Protec-
tion Clause of the Fourteenth 
Amendment to the Constitution.

About 1.9 million American 
adults identify as transgender. A 
quarter of transgender adults have 
had gender-affirming surgeries, 
and as many as an additional 
43% seek to undergo any one of 
a variety of gender-affirming sur-
geries.1 Access to these surgeries 
varies by income and insurance 
coverage level. Gender-affirming 

care — including surgeries and 
hormones — can be lifesaving 
for transgender people, improving 
mental health outcomes, reduc-
ing suicidality, improving general 
well-being and social engagement, 
and decreasing the risk of trans-
phobic violence. Since the begin-
ning of 2020, at least 37 transgen-
der people have been murdered in 
the United States, most of them 
transgender women of color. Care 
that increases others’ recognition 
of one’s affirmed gender can di-
rectly save lives, and all major 
medical associations in the Unit-
ed States have endorsed the med-
ical necessity of gender-affirming 
treatments.

The fate of Toomey’s case, and 
of many other transgender Amer-
icans’ access to care, depends on 
the influence of this summer’s 

Supreme Court ruling in the em-
ployment-discrimination case Bos-
tock v. Clayton County. The Court 
held that the phrase “on the ba-
sis of sex” in Title VII includes 
protections against discrimination 
on the basis of sexual orientation 
and gender identity. In the ma-
jority opinion, Justice Neil Gor-
such wrote, “It is impossible to 
discriminate against a person for 
being homosexual or transgender 
without discriminating against 
that individual based on sex.” 
The Bostock ruling bodes well for 
Toomey and all LGBTQ+ employ-
ees, including the 53% of trans-
gender adults who have employer-
based insurance. Employer health 
plans fall within Title VII’s em-
ployment discrimination reach, 
so plans that fail to cover gender-
affirming care, including hor-
mone therapy and gender-affirm-
ing surgery, could be deemed 
illegal under Bostock.

The picture is more complex, 
however, especially for transgen-
der people who are not covered 
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through employer-based insur-
ance. Transgender people face a 
host of structural barriers to ac-
cessing gender-affirming care, 
including lack of insurance, cover-
age exclusions, coverage denials, 
and shortage of knowledgeable 
providers. Moreover, many trans-
gender people avoid seeking care 
out of fear of discrimination.

Many of these barriers have 
fluctuated over the past decade 
as political support for transgen-
der rights has seesawed with ad-
ministration changes. The Afford-
able Care Act (ACA) expanded 
coverage options broadly for 
Americans in general.2 The anti-
discrimination clause of the ACA 
(Section 1557) was interpreted by 
the Obama administration as in-
cluding transgender people, and 
this interpretation has further 
increased coverage for transgen-
der people and protected them 
from discrimination in health 
care. In the summer of 2020, the 
Department of Health and Hu-
man Services (HHS) revised the 
regulation to remove transgender 
protections, but after Bostock, the 
replacement rule that excludes 
protections for transgender peo-
ple was blocked by injunction.

Since 2013, major shifts in 
health care coverage policies have 
favorably altered the landscape of 
transgender people’s access to 
care. Medicare, many state-regu-
lated private plans, some state 
Medicaid programs, and an in-
creasing number of employer-
sponsored plans cover transition-
related care for transgender 
people.3,4 These changes have 
greatly increased the ability of 
transgender people to access care 
specific to their gender and tran-
sition needs. Better access to care 
has been made possible by the 
ACA’s Medicaid expansion in many 
states, by removal of exclusions 
of transition care (thanks to re-

quirements under Section 1557’s 
Obama-era rules and to volun-
tary corporate changes), and by 
the ACA’s ban on denials for pre-
existing conditions such as trans-
gender identity. Increased cover-
age has led to an expanding pool 
of providers by encouraging the 
creation of hospital-based transi-
tion-related programs, which are 
able to reap financial benefits 
from reimbursement for gender-
affirming surgical procedures.

The Trump administration, dis-
organized in other policy areas, 
effectively produced damaging 
changes, as appointees removed 
transgender rights protections 
across domains from education 
to health care. Their replacement 
Section 1557 rule opens the door 
to widespread discrimination 
against transgender people in all 
areas of health care, from gender-
affirming care to general, emer-
gency, and primary care services. 
Furthermore, the prejudicial lan-
guage of the rule undermines the 
reality of transgender people’s ex-
istence by restricting the mean-
ing of “sex” to genetic sex at birth 
(a definition of little physiologi-
cal or scientific value).

To match the strategy of dis-
mantling patient protections, 
Trump administration officials 
added new protections in defense 
of the people who would deny 
care: so-called religious freedom 
and conscience rights, which now 
have their own Conscience and 
Religious Freedom Division in the 
HHS Office for Civil Rights. The 
judicial philosophy of newly con-
firmed Supreme Court Justice Amy 
Coney Barrett epitomizes this 
brand of hostility to LGBTQ+ 
rights. Her views, including ex-
pressed support for the dissent 
in the marriage equality case 
Obergefell v. Hodges and a stance 
against extension of Title IX pro-
tections to transgender people, 

are anchored in a Procrustean 
view of gender roles. Her confir-
mation moves the Supreme Court 
as far to the right as it has been 
in modern times, far out of line 
with the majority American view 
that sexual and gender minori-
ties deserve to flourish as much 
as anyone else. The Trump admin-
istration has pitted religious rights 
and transgender rights against 
each other and then built these 
conflicts into our health care 
bureaucracy as well as into the 
Supreme Court majority.

Although the Supreme Court’s 
new conservative majority might 
not defend transgender rights, 
other opportunities arise in the 
other two government branches. 
The incoming Biden–Harris ad-
ministration clearly supports trans-
gender rights, but what exactly 
they can accomplish hinges on 
Senate control and thus on the 
runoff elections in Georgia. All 
Trump’s actions (except the jus-
tices he installed) are subject to 
modification by administrative 
regulations or executive orders or 
through congressional action. The 
Trump rules stripping transgen-
der rights from ACA protection 
are most likely invalid under Bos-
tock but can also be undone in 
Congress (albeit probably requir-
ing Democratic Senate control) 
or unwound through the regular 
rulemaking process. More broad-
ly, however, the constitutionality 
of the ACA’s individual mandate 
and of the law in its entirety are 
at stake in the California v. Texas 
case on the Supreme Court docket. 
Along with the ACA, the ability 
of many transgender people to 
receive care is at stake.

The new Congress and presi-
dent must act to protect trans-
gender rights. Such protection 
can be provided by clear legisla-
tion clarifying that “sex” discrim-
ination includes gender identity 
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and expression, as interpreted by 
the Supreme Court in Bostock. We 
believe that such legislation should 
apply to antidiscrimination law 
broadly, from health care to em-
ployment to jury duty. A new anti-

discrimination law 
should require clear, 
affirmative coverage 
of transition-related 

care in all plans, including self-
insured employer plans and the 
Veterans Health Administration’s 
Tri Care plans (which currently 
exclude gender-affirming sur-
geries).

Other legislative fixes to the 
ACA at large can render the ACA 
challenge in California moot. Major 
legislation will probably require 

a Democratic Senate majority, 
however. Without it, administra-
tive rulemaking and executive or-
ders can protect transgender rights 
but in a more piecemeal fashion.

Either way, the medical profes-
sion has an ongoing obligation 
to act by expanding high-quality 
accessible care for transgender 
and nonbinary people. Our first 
steps toward that end include 
training, community-engaged care 
improvement and research, and a 
commitment to the creation of 
health care environments that 
are as welcoming for transgender 
and nonbinary patients as they 
are for cisgender people.
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In 1900, the year the U.S. Cen-
sus Bureau created the first it-

eration of the U.S. birth certifi-
cate, nearly all births occurred at 
home, often attended by family 
members and midwives without 
specialized training. During the 
20th century, as the medical pro-
fession assumed greater respon-
sibility for managing childbirth, 
it also assumed responsibility for 
completing birth certificates, a 
process that includes a medical 
evaluation to categorize each new-
born as male or female. We be-
lieve that it is now time to up-
date the practice of designating 
sex on birth certificates, given the 
particularly harmful effects of 
such designations on intersex and 
transgender people.

The birth certificate’s content 
has been changed several times 
over the decades, with the aim of 
collecting more useful public 

health information. The current 
birth certificate, which under-
went its most recent revision in 
2003, collects nearly twice as 
much information as the origi-
nal. A revision to the document 
in 1949 created a line of demar-
cation. The legally identifying 
fields above the line appear on 
certified copies of birth certifi-
cates, whereas information in the 
fields below the line, which is 
used for statistical purposes, is 
deidentified and reported in the 
aggregate. Race and parents’ 
marital status, for example, were 
moved below the line of demar-
cation to permit self-identifica-
tion and to avoid stigma, respec-
tively.1

Recognizing that the birth 
certificate has been an evolving 
document, with revisions reflect-
ing social change, public interest, 
and privacy requirements, we be-

lieve it is time for another up-
date: sex designations should move 
below the line of demarcation.

Designating sex as male or fe-
male on birth certificates sug-
gests that sex is simple and bi-
nary when, biologically, it is not. 
Sex is a function of multiple bio-
logic processes with many resul-
tant combinations. About 1 in 
5000 people have intersex varia-
tions. As many as 1 in 100 peo-
ple exhibit chimerism, mosaicism, 
or micromosaicism, conditions in 
which a person’s cells may con-
tain varying sex chromosomes, 
often unbeknownst to them.2 
The biologic processes responsi-
ble for sex are incompletely de-
fined, and there is no universally 
accepted test for determining sex.

Assigning sex at birth also 
doesn’t capture the diversity of 
people’s experiences. About 6 in 
1000 people identify as transgen-
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